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Superior Court of New Hampshire. 

PERRY et al. v. CITY OF KEENE. 

The laying of taxes is a legislative function, and the policy and expediency 
of it, as well as its amount, are questions exclusively for that department of the 
state. 

There is no abstract legal principle by which to determine whether a use is 
public ; a court must decide it as a conclusion of fact and public policy, in the 
same manner as the legislature. Hence, while it is clearly the duty of a court to 
determine finally what is a public purpose, it will only decide adversely to the 
judgment of the legislature in clear case. 

If a purpose is public, it makes no difference that the agent by whom it is to be 
carried out is a private individual or corporation. 

The building of a railroad is a public purpose ; and a statute authorizing a town 
to vote money to aid in such purpose, even though the money is to be given as a 
gratuity and not as a subscripti'on to stock, is not unconstitutional as a taking 
of private property for a private use. 

This was a bill in equity, by certain tax-payers in Keene, pray- 
ing for an injunction to restrain the defendants from issuing bonds, 
&c, in aid of the construction of the Manchester and Keene Rail- 
road, in pursuance of a vote of the city councils to that end. The 
facts are stated in the opinion. 

Sargent $• Chase and Hardy, for the plaintiffs. 

Lane, Faulkner and Burns, for the defendants. 

Ladd, J. — "Any town may, by a two-thirds vote, raise, by tax 
or loan, such sums of money as they shall deem expedient, not 
exceeding five per cent, of the valuation thereof, * * * and ap- 
propriate the same to aid in the construction of any railroad in 
this state, in such manner as they shall deem proper :" Gen. Stats., 
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ch. 34, § 16. In accordance with the provisions of this statute, 
the inhabitants of the city of Keene have voted a subsidy equal to 
three per cent, of their last property valuation, to aid in the con- 
struction of that part of the Manchester and Keene Railroad located 
between Greenfield and Keene. This sum, amounting to upwards 
of $130,000, is called a u gratuity" in the vote. It is, in fact, an 
appropriation of that amount, to be raised by a public tax, to the 
purpose of building a railroad, with no equivalent, except the ex- 
pected benefits to be derived from the opening of such railroad. 
The plaintiffs, who are citizens and large tax-payers in Keene, 
contend that the legislature, in passing the act quoted above, trans- 
cended the limits of their constitutional power; that the action 
of the city in voting the gratuity is therefore without warrant 
of law, and they ask for an injunction to prevent the issuing of 
bonds or the levy of taxes in accordance with said vote. 

The question we are thus called upon to consider is an important 
one, not only in its legal aspects, but in its practical bearing upon 
the rights and interests of these parties, as well as others in a 
similar situation, both tax-payers and holders of municipal bonds 
heretofore issued for a like purpose under the authority of the act 
in question. 

In one view, the duty of the court is extremely plain and simple ; 
in another, it is delicate and not free from difficulty. We have 
not to inquire into the policy of the law or (if the purpose be ad- 
mitted to be public) whether the supposed public good to be 
attained was sufficient to justify the legislature in conferring upon 
two-thirds of the legal voters of a town the power to devote, not 
only their own property, but that of the unwilling other third, to 
such a purpose. All mere questions of expediency, and all ques- 
tions respecting the just operation of the law, within the limits 
prescribed by the constitution, were settled by the legislature when 
it was enacted. The court have only to place the statute and the 
constitution side by side, and say whether there is such a conflict 
between the two that they cannot stand together. If, upon such 
examination, there appears to be a conflict, and if the conflict is so 
clear and palpable as to leave no reasonable doubt that the legisla- 
ture have undertaken to do what they were prohibited from doing 
by the constitution, the court cannot avoid the high, though unwel- 
come, duty of declaring the statute inoperative, because the con- 
stitution and not the statute is the paramount law, and the court 
must interpret and administer all the laws alike. 
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The learned counsel for the plaintiffs have not pointed out the 
particular part or clause of the constitution which they say is vio- 
lated by this statute. Their position, however, is that the act 
authorizes the taking of private property under the name and 
guise of taxation, and -appropriating it to a use that is really and 
essentially private ; and that such a proceeding, being manifestly 
at war with those fundamental principles upon which the right of 
the citizen to be secure in the possession and enjoyment of his pro- 
perty depends, is in violation of all those provisions in the consti- 
tution established to guard and perpetuate that right. 

The proposition assumes this form : The legislature are forbidden 
by the constitution to exact money from the people of the state 
under the name of taxes and apply it to a private purpose ; this 
statute authorizes the act thus forbidden, and is therefore void. 
The first part of this proposition is admitted by the defendants, 
and so we need not now inquire in what particular provision of the 
constitution the inhibition is to be found. Whether it rests upon 
the commonly received meaning and definition of the terms : taxes, 
rates, assessments, &c, used in the constitution, and the general 
guaranties of private property contained in the Bill of Rights, or 
whether, by a fair construction of art. 5, the levying of all taxes, 
municipal as well as state, is limited to the purposes therein named, 
viz., for the public service, in the necessary defence and support 
of the government of this state, and the protection and preserva- 
tion of the subjects thereof, is at present immaterial, inasmuch as 
we are to start with the assumption that taxes cannot be imposed 
or authorized by the legislature for any other than a public 
purpose. 

Is the building of a railroad a public purpose ? The legislature 
have undoubtedly passed their judgment on that question, and de- 
termined that it is. It is not to be denied that the levying of 
taxes is specially and entirely a legislative function, and the court 
are not to encroach upon the province of a co-ordinate branch of 
the government in the exercise of that power. Where is the line 
that divides the province of the court from that of the legislature 
in a matter of this sort ? The court is to expound and administer 
the laws, and there the judicial function and duty ends. How 
much of the question, whether a given object is public, lies within 
the province of the law, and how much in the domain of political 
science and statesmanship ? When the judge has declared all the 
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law that enters into the problem, how much is still left for the de- 
termination of the legislature ? Admitting, as has, indeed, been 
more than intimated in this state {Concord Railroad v. Greeley, 
17 N. H. 57), that it is for the court finally to determine whether 
the use is public, what is the criterion — what are the rules which 
the law furnishes to the court, wherewith to eliminate a true answer 
to the inquiry ? In what respect does the question as presented 
to the court, differ from the same question as presented to the leg- 
islature ? If the court stop, when they reach the borders of leg- 
islative ground, how far can they proceed? If the legislature 
should take the property of A., or the property of all the tax-payers 
in the town of A., and hand it over without consideration, without 
pretence of any public obligation or duty to B., to be used by him 
in buying a farm, or building a house, or setting himself up in 
business, the case would be so clear, that the common sense of every 
one would at once say the limits of legislation have been over- 
stepped, by a taking of private property and devoting it to a pri- 
vate use. That is the broad ground upon which such cases as 
Allen v. Jay, 12 Am. Law Reg. N. S. 481, s. c. 60 Me. 124 ; 
Lowell v. Boston, 111 Mass. 454 ; and The Citizens Loan Asso- 
ciation v. Topeka, Sup. Ct. U. S., were decided. And yet what 
rule of law do the courts find to aid them in thus revising the judg- 
ment of the legislature ? Is it not clear that the question they pass 
upon is the same question as that decided by the legislature, and 
that they must determine it in the same way the legislature have 
done, simply by the exercise of reason and judgment ? 

What is it that settles the character of a given purpose in re- 
spect of its being public or otherwise? It has been said that for the 
legislature to declare a use public, does not make it so (17 N. H. 
57), and the same may certainly be said, with equal truth of a like 
declaration by the court. A judicial christening can no more affect 
the nature of the thing itself than a legislative christening. Judg- 
ing a priori, and without some knowledge of the wants of man- 
kind when organized in communities and states, I do not quite 
understand how it could be predicated of any use that it is per se 
public : Dixon, C. J., in Whiting v. Sheboygan Railway Co., 9 
Am. Law Reg. N. S. 161. 

Of light, air, water, &c, the common bounties of providence, 
it might, indeed, be said beforehand that they are in a very broad 
sense public ; but it is not of such uses that we are speaking. 
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Without knowledge of human nature, knowledge derived from ex- 

O 7 D 

perience and observation of what may be needful for the comfort, 
well being and prosperity of the people of a state advanced in 
civilization, and knowledge gained in the same way as to what 
necessary conditions of their Avelfare will be supplied by private 
enterprise, and what will go unsupplied without interference by 
the state, I do not see how any use could be said to be per se 
public, or how either a legislature or a court could form a judg- 
ment that would not be founded almost wholly upon theory and 
conjecture. No one doubts that the building and maintainincr of 
our common highways is a public purpose. Why ? Certainly for 
no other reason than that they furnish facilities for travel, the 
transmission of intelligence and the transportation of goods. But 
why should the state take this matter under its fostering care, 
imposing upon the people a very great yearly burden in the 
shape of taxes for their support, any more than many others that 
might be mentioned of equal and perhaps greater importance to its 
citizens ? 

Is it of greater concern to the citizen that he should have a 
road to travel on when he desires to visit his neighbor in the next 
town, or transport the products of his farm or his factory to market 
and bring back the commodities for which they may be exchanged, 
than that he should have a mill to grind his corn, a tanner, a shoe- 
maker and a tailor to manufacture his raw material into clothino- 
wherewith his body may be covered ? Doubtless highways are of 
great public benefit, without them I suppose the whole state would 
soon return to its primal condition of a howling wilderness, fit 
only for the habitation of wild beasts and savages. How would it 
be if there were no mills for the manufacture of lumber, no joiners 
or masons to build houses, no manufacturers of cloth, no merchants 
or tradesmen to assist in the exchange of commodities ? 

These suppositions may appear somewhat fanciful, but they illus- 
trate the inquiry, Why is the building of roads to be regarded as a 
public service, while many other things, equally necessary for the 
upholding of life, the security of property, the preservation of 
learning, morality and religion, are by common consent regarded 
as private, and so left to the private enterprize of the citizen ? 
The answer to this question surely is not found in any abstract 
principle of law. It is essentially a conclusion of fact and public 

policy, the result of an inquiry into the individual necessities of 
Vol. XXIV.— 51 
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every member of the community, which in the aggregate show the 
character and urgency of the public need, and the likelihood that 
those necessities will be supplied without interference from the 
state. Obviously it bears a far closer resemblance to the deduc- 
tion of a politician than the application of a legal principle by a 
judge. Should it be found by experience that no person in the 
state would, voluntarily and unaided, establish and carry on any 
given trade or calling, universally admitted to be necessary for the 
upholding of life, the preservation of health, the maintenance of 
decency, order and civilization among the people, would not the 
carrying on of such necessary trade or calling thereupon become a 
public purpose, for which the legislature might lawfully impose a 
tax ? Experience shows that highways would not be built, or, if 
built, would not be located in the right places with reference to 
convenient transit between distant points, nor kept in suitable 
repair, but for the control assumed over the whole matter by the 
state ; and so the state interferes and establishes a system, and 
imposes an enormous burden upon the people, in the shape of 
taxes, compelling them to supply themselves with what they cer- 
tainly need, but need no more than they need shoes or bread, and 
nobody ever complained that the interference was unauthorized or 
the purpose other than a public one. 

Enough has been said to show the delicate nature of the task 
imposed upon the court, when they are called upon to revise the 
judgment of the legislature in a matter of this description. It is 
especially delicate for two reasons ; first, because the discretion of 
the legislature with respect to the whole subject of levying taxes 
is so very large, and their power so exclusive that it is not always 
easy to say when the limits of that discretion and power have been 
passed ; and second, because the rule to be applied, is furnished, 
not so much by the law as by those general considerations of public 
policy and political economy, to which allusion has been made. 
I do not deny the power and duty of the court, when private 
rights of property are in question, to settle those rights according 
to a just interpretation of the constitution ; and the discharge of 
that duty may involve a revision of the judgment of the legislature 
upon a question which, like this, partakes more or less of a political 
character. 

But before the court can reverse the judgment of the legislature 
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and the executive, and declare a statute levying or authorizing a 
tax to be inoperative and void, a very clear case must be shown. 

After the legislature and the executive have both decided that 
the purpose for which a tax is laid, is public, nothing short of a 
moral certainty that a mistake has been made can, in my judg- 
ment, warrant the court in overruling that decision, especially 
when nothing better can be set up in its place than the naked 
opinion of the court as to the character of the use proposed. 

Certainly it is not for the court to shrink from the discharge 
of a constitutional duty ; but at the same time it is not for this 
branch of the government to set an example of encroachment upon 
the province of others. It is only the enunciation of a rule, that 
is now elementary in the American states, to say that, before we 
can declare this law unconstitutional we must be fully satisfied, 
satisfied beyond a reasonable doubt, that the purpose for which the 
tax is authorized is private and not public. 

I have spoken incidentally of our common highways, and it has 
been said that their purpose is to furnish to the public facilities for 
travel, for the transmission of intelligence and the carrying of 
goods. No one will contend that to build and maintain them 
is not a public purpose. Indeed the public nature of this use is 
so very obvious that it has been classed among those said to be 
public per se ( Whiting v. Sheboygan Railway Co., supra), stand- 
ing in need of no credentials from the court to entitle it to legisla- 
tive recognition. Wherein does the use of a railroad differ ? What 
public benefit can be mentioned that comes from the building of a 
common road, which does not come, in kind, if not in degree, from 
the building of a railroad ? It is not necessary to enlarge upon 
the benefits of either ; they are doubtless numerous and varied, so 
numerous indeed, so interwoven with everything that distinguishes 
an intelligent, virtuous, rich, well organized and well governed 
state, from a tribe of primitive barbarians, that an attempt to trace 
them all would be little less than an attempt to search out the 
sources of our civilization. The point is they are alike in kind, 
and when it is admitted that the construction of one class of roads, 
is clearly, beyond all possibility of doubt, a public purpose, I can- 
not conceive upon what ground it is to be said, that the construc- 
tion of the other class, is beyond all reasonable doubt a private 
purpose. 

It is said that railroad corporations are private ; that the roads 
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are built and run for private gain ; that the public can only enjoy 
the benefits offered by them, upon payment of a toll, and therefore 
the purpose is private. The short and conclusive answer to all 
this, in my mind, is that the character of the agency employed, 
does not and cannot determine the nature of the end to be secured. 
To say of a railroad corporation, that it is a private corporation, 
and therefore the construction of a railroad is a private purpose, 
seems to me, in truth, no more logical, if less absurd, than to say 
of any officer or agent of the state, he is an individual -with all the 
private interests and private associations of other citizens, there- 
fore the purpose of his office, and of all his official acts, is private. 
The argument that because a toll is granted, therefore the purpose 
must be private, carried to its logical results, would certainly de- 
clare the purpose of a very large number of public offices in the 
state to be private ; among them the secretary of state, justices 
of the peace and of police courts, registers of probate, registers of 
deeds, sheriffs, clerks of the courts, town clerks, &c, &c. If the 
purpose is public, it makes no difference that the agent by whose 
hand it is to be attained is private, nor, if the purpose were private, 
would it make any difference that a public agent was employed. 
The question, therefore, whether a railroad corporation is to be 
regarded as public or private, or both, that is, public in one aspect 
and private in another, seems to me quite immaterial, and that 
the decision of that question one way or the other does not advance 
the inquiry we have in hand. 

It has been admitted by some, who have maintained with singular 
ability and zeal the position of the plaintiffs in this case, that the 
state might legally take into its own hands, the whole matter of 
railroads within its limits — might build, equip, operate and control 
them, making use of no intermediate agents in the business ; be- 
cause in that case, the people would remain owners of the property 
into which their money has been converted. With great deference, 
it seems to me, this is a concession of the very point in dispute. 
The form of the argument seems to be this : the state cannot 
levy a tax for a private purpose (so much all admit) ; the building 
of a railroad is a private purpose ; but the state may nevertheless 
levy a tax to build a railroad, provided, the tax be large enough 
to carry through the whole enterprise without calling in the aid 
of any other agency. 

Or to draw from the same premises, the conclusion sought to be 
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established here ; the state cannot levy a tax for a private purpose ; 
the state may levy a tax to wholly build, equip and run a railroad ; 
therefore, the building of a railroad is a private purpose. This 
does not bear examination. 

Another argument may be noticed here. It has been said by 
courts whose decisions we are accustomed to regard with great 
respect, that, admitting the power of the legislature to authorize 
towns and cities to subscribe for stock in railroad corporations and 
issue bonds or levy taxes in payment thereof, it does not follow 
that they can lawfully authorize the direct appropriation of the 
public funds to aid in the construction of a railroad where no stock 
is taken ; because in that event, no interest or ownership results 
to the town in the property of the corporation, and no voice in 
the control or management of its affairs is secured. I do not 
understand how this can be said by a court of law. Upon what 
ground can the legislature authorize the raising of a tax to 
pay for stock in a corporation of any sort, unless the purchase 
of such stock will be a devotion of the public funds to a public 
service ? It is a matter of common knowledge that the original 
stock in railroad corporations often becomes worthless or nearly 
so; but whether such a result is to be apprehended or not 
makes no difference, as far as I can see, with the argument. If 
the end in view is private and not public, the legislature might as 
well authorize a town to enter into copartnership with any private 
person in the prosecution of any private enterprize or business, 
and furnish its stipulated proportion of the capital to be invested 
by levying a tax, as to authorize it to purchase such stock, even 
were it likely to advance in value on their hands, and the people 
thus be gainers by the operation. Deny that the end is public, 
and at the same time admit that a tax may be levied for the pur- 
chase of the stock, and the inevitable conclusion appears to be, 
that towns may be authorized to engage in the private and perilous 
business of dealing in stocks, and so apply the public funds to a 
purpose as remote as any that can well be conceived from that 
permitted by the constitution, to say nothing of the fact that such 
investment must be made with a reasonable assurance that the 
money will be lost. Clearly, one or the other of these propositions 
must be changed ; either we must admit that the end in view is 
public, or deny the power to purchase stocks when the end in view 
is merely a private one. 
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It is said that the power to tax involves the power to destroy ; 
and that this is true is well shown by the recent example of the state 
banks, whose existence was terminated by a tax of ten per cent., 
imposed by Congress on their circulation. But how does this 
strengthen the position of the plaintiffs? They say that if the 
legislature have the constitutional right and power to authorize a 
tax of three per cent, to aid this railroad, they have the constitu- 
tional right and power to levy a tax upon all the property in the 
city of Keene equal to the full value of such property, and give 
that to the same road. Suppose this be granted, what does it 
prove as to the object for which the tax is laid ? Is it not equally 
true that they might authorize a tax equal to the full value of all 
the property in the city for the support of the public schools, the 
public highways, or any other object of a confessedly public nature ? 
The suggestion is plainly of no force in an inquiry as to the nature 
of the purpose for which a tax has been authorized or levied, for 
the reason that the supposed power of destruction is a necessary 
incident of the taxing power, and follows it, whatever be the object 
for which it is put forth, whether public and legal, or private and 
illegal. It amounts to little more, in the present case, than the 
truism that any governmental power may be abused by the agent 
in whose hands it is reposed. 

But, if the question on which this case must turn has been 
rightly apprehended, I think it was decided more than thirty years 
ago in the case of The Concord Railroad v. Greeley, 17 N. H. 47, 
where it was held that a railroad is in general such a public use as 
affords just ground for the taking of private property, and appro- 
priating it to that use. A glance at the yearly legislation in this 
state with reference to the taking of land for railroads against the 
owner's consent is sufficient, without looking elsewhere, to show 
that for several years before the case of Concord Railroad v. 
Greeley arose, much doubt was felt by the legislature and the 
people at large, as to the existence of such a right ; and a strong 
disposition is manifest to deny its exercise. The first charters to 
railroad corporations, granted the right to lay out their road, and 
necessarily to take land for that purpose. See Private Acts of 
1835, pp. 201, 212, 223, 264 ; Private Acts of June session 1836, 
p. 341 ; Private Acts of 1837, p. 336 ; Private Acts of 1839, pp. 
456, 470. At the June session of 1836, a general law was passed, 
entitled, an act to provide a more cheap and expeditious mode 
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of assessing damages for land or materials taken by railroad cor- 
porations, which unequivocally recognises the existence and validity 
of the right thus conferred by the charters: Public Acts, June 
session 1836, p. 299. This act was repealed at the November 
session of the same year, and an act substituted in place of it 
covering the same general ground, but more comprehensive and 
specific in its details, providing for an assessment of damages by 
jury in case the parties were not content with the award of the 
committee, &c. : Public Laws, November session 1836, p. 248. 
Approved January 13th 1837. It is noticeable also that at the 
November session 1836, an act was passed (approved January 
14th 1837), authorizing the town of Concord to purchase and hold 
stock in the Concord Railroad corporation to an amount not ex- 
ceeding $30,000 : Public Acts, November session 1836, p. 316. 

But before 1840, for reasons that are well known, but need not 
be stated here, the public mind became somewhat agitated upon 
the general subject of the legal relations borne by railroad cor- 
porations to the people and government of the state, and the rights 
and duties of such corporations, and the power of the legislature 
to appropriate private property to their use, without the owner's 
consent. We accordingly find that at the June session of that year, 
an act of a somewhat sweeping character was passed, whereby the 
Acts of June 1836 and January 1837, in reference to the assess- 
ment of damages, and the act authorizing Concord to purchase 
and hold stock in the Concord Railroad, were all expressly repealed, 
and it was further enacted, " that from and after the passage of 
this act, it shall not be lawful for any corporation to take, use or 
occupy any lands, without the consent of the owner thereof, unless 
the construction of the work contemplated in the act of incorpora- 
tion shall have been commenced prior to the passsage of this act :" 
Laws of June session 1840, ch. 498, p! 438. At the November 
session of the same year, another act was passed which, whether 
called forth by actual grievances or not, shows in a striking light 
the state of public sentiment and the temper of the legislature. 
It was enacted " that from and after the 15th day of March a. d. 
1841, it shall be lawful for the owner or owners of any land taken 
by any railroad corporation, in the construction of their railroad, 
when such landowner shall not have been fully compensated for 
the same on or before the 15th day of March 1841, to remove the 
rails from said railroad, fence up the land, and take and retain 
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possession of the same until entire satisfaction is made to the owner 
or owners of the land thus taken:" Laws of November session 
1840, p. 504. This latter act was repealed by the Revised Sta- 
tutes which went into effect March 1st 1843, but the provision of 
the former, that no railroad corporation shall U.ke any land for 
the use of said corporation without the consent of the owner thereof, 
was retained and appears as sect. 1 of ch. 142, R. S. Things 
remained in this position until 1844, when an act was passed, en- 
titled " An Act to render railroad corporations public in certain 
cases, and constituting a board of railroad commissioners :" Laws 
of November session 1844, ch. 128. Section 8th of this act con- 
tains an elaborate provision for a lease under the seal of the state, 
signed by the governor and certified by the secretary of state, 
whereby the right to construct a railroad over the route proposed 
should be granted and guaranteed to the corporation for a term 
not less than one hundred, nor more than two hundred years, for 
the public, use and benefit, with the right of user in the same, to 
pass and repass with their locomotives, cars and vehicles of trans- 
portation thereon, &c. — a device for finding the way out of a 
dilemma, which would not do discredit to the ingenious inventors 
of many of the legal fictions with which the common law still 
abounds. 

The next year (1845) came the case of Concord Railroad v. 
Greeley, where the constitutional power of the legislature to au- 
thorize the taking of private property for such a use was strenu-^ 
ously denied. It is obvious, even without going outside the statute 
just referred to for evidence, that this was a question which had 
seriously engaged the public mind, and one upon which opinions 
greatly differed. Under these circumstances it was natural that 
the case should receive a careful examination by the court; and I 
think it may justly be said that the opinion by Mr. Justice Gil- 
christ is among the most valuable to be found upon the general 
subject of which it treats. He says : " The constitution of this 
state is not so much a constitution delegating power, as a constitu- 
tion regulating and restraining power. All power in the largest 
terms applicable to such a subject, is conferred by the people, 
through the constitution, upon the general court, subject to the con- 
dition in its exercise, that it shall pass no laws repugnant to the 
limitations and restrictions in the constitution." He considers the 
objection that the power of eminent domain cannot be exercised 
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except tnrough the medium of a public corporation, and says the 
question involved is not what is a public, and what is a private 
corporation, but whether this corporation be one that may hold the 
land of an individual for the public use. 

In considering the great question in the case, namely, whether 
the proposed use was public, he says : " It is sufficient for this 
occasion to say, that the use of a thing may be considered public, 
so far as to justify the exertion of the legislative prerogative in 
question, if it be devoted to the object of satisfying a reasonable 
pervading public demand, for the facilities for travel, for trans- 
mission of intelligence and of commodities, not extraordinary as 
compared with those enjoyed by communities of like pursuits. 
Such objects rank themselves in fact among the first duties of a 
government from the moment that it has secured itself against 
foreign aggression and established tranquillity within its own bor- 
ders. Without these the citizen pines in seclusion. The bounties 
of nature and the fruits of his labor which commerce would trans- 
mute into wealth are wasted, and he provides himself with diffi- 
culty, if at all, with those things which embellish home and render 
its appropriate enjoyments possible." I am not aware that the 
soundness of this opinion has been questioned; certainly it has 
been acquiesced in and acted upon by the legislature and the 
people, as the undoubted law of the state ever since it was rendered. 
The legislature has again and again, in a variety of forms, directly 
and indirectly, declared the use to be public, and has jealously 
guarded against the possibility of an inference that the right thus 
to take land, could be derived from any other source than the 
supreme law-making power of the state. 

Railroads are declared to be designed for the public accommo- 
dation, like other highways, and therefore to be public; and it i3 
said that being public highways, they can be laid out, built, main- 
tained and put in operation only by virtue of grants of the legisla- 
ture or of authority derived from them. They are required, in 
times of war, insurrection or invasion, to transport soldiers, muni- 
tions of war and other property of the state, as well as soldiers, 
munitions of war and other property of the United States, and the 
mails of the United States, at such rates as the governor and 
council shall impose, if the parties do not agree. They are for- 
bidden to discontinue their roads and required to keep them in 
good repair, and discharge their duties in carrying passengers and 
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freight agreeably to their proper object and purpose: Gen. Stats., 
chs. 145, 146. Besides, their charters are always carefully guarded 
to prevent an inference that they are not the creatures of the state, 
charged w Ji public functions and subject to legislative control- 
Undoubtedly a legislative declaration that a given use is publio 
cannot be regarded as conclusive to all intents without denying the 
power of the court to interpret the constitution ; nevertheless, it is 
true that the creator of a thing may generally impose upon the 
work of his own hands such qualities and characteristics as he 
chooses, and when we see that the legislature, in establishing rail- 
road corporations, has always been so careful, not only to bestow 
upon them attributes and powers consistent with no other idea 
than that their purpose is public, but to lay upon them also obliga- 
tions and duties which would be clearly unjust and arbitrary in 
any other view ; and when, in addition to this, we find the statutes 
full of declarations that the use is a public use, it would seem that 
nothing which falls much short of absolute demonstration would 
warrant the court in holding that the use is after all private. 

Thus far, indeed, the cases all agree. It is nowhere contended 
and is not contended by the plaintiffs that a railroad is not a public 
use in such sense that land, the private property of individuals, 
may be taken for its construction. But a strenuous effort has been 
made to distinguish between the nature of a public use that war- 
rants the exercise of the power of eminent domain, and that which 
warrants the exercise of the taxing power in its behalf. Of course 
the use which warrants the taking of land for a road-bed must be 
public, otherwise every charter granting that right and every 
general law recognising its existence and regulating the mode of 
its exercise has been nothing less than an arbitrary and despotic 
interference by the legislature with private rights of property in 
flagrant violation of art. 12 of the Bill of Rights, as well as the 
other provisions of the constitution, whereby those rights are 
secured. 

The argument, then, admits that the use is public, but holds 
that it is not sufficiently public, or is not public in the particular 
way to bring it within the category of objects for which taxes may 
be imposed ; either in degree or kind the public quality which it 
confessedly possesses falls short of that required by the constitu- 
tion to justify an exercise of the taxing power. It is incumbent 
on those who undertake to maintain this distinction to point out 
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clearly the differences on which it rests. An assertion that it does 
exist is not enough, nor is the argument advanced by a repetition 
of such assertion, even though made in confident and emphatic 
terms. What is the rule wherewith we are to determine when a 
given public use is of a character to warrant the exercise of one 
power and not the other ? What is the principle to be applied ? 
No one will contend that the power of eminent domain, and the 
taxing power, though similar, are in all respects identical, but all 
agree that neither can be exercised except for a public end. 
Which is the higher power, or, in other words, which requires the 
greater public exigency to call it forth ? What is the nature of 
those objects which lie on one side of the line, and what of those 
upon the other side ? Where is the line to be drawn and what are 
the reasons that determine its location ? These are some of the 
questions not to be evaded, or met with much speech and ingenious 
ratiocination, but to be answered fairly and clearly, before a court 
can say that the legislature have beyond all reasonable doubt trans- 
cended their constitutional powers in declaring that a use which 
is of such character, that is, public in such sense that private pro- 
perty may be taken and appropriated in its behalf, is also a public 
use in such sense that taxes may be levied in its behalf. 

In those cases to which we have been referred by plaintiffs' coun- 
sel, where an attempt to do this is made, it does appear to me the 
failure has been rendered only more conspicuous by the eminent 
ability of those who have undertaken the task ; and after a most 
careful examination of those cases, if we were to hold that a rail- 
road, being a public use for which the land of individuals may be 
taken against the owner's consent, is not a public purpose for which 
taxes may be imposed, I should be utterly at loss what sound 
reason to give for the distinction, or in what terms to frame a rule 
to govern the future action of the legislature in cases of a like 
description. 

Unless the court are to stand between the people and their 
representatives, and declare when the latter have misjudged in 
their deliberations, and set up limits to the legislative powers of 
the general court not found in the organic law of the state, it is 
clear to my mind that this law cannot be annulled by a judicial 
sentence or decree. 

Smith and Rand, JJ., delivered opinions in concurrence. 



